


provided to the transferee stating that no buildings can or shall be constructed on said
outlot. DEVELOPER further agrees to pay all property taxes due for any outlot owned
by DEVELOPER in a timely manner to prevent outlots from being offered at the Sarpy
County tax sale.

SECTION 7

MISCELLANEOUS

. Incorporation of Recitals. The recitals set forth above are, by this reference,
incorporated into and deemed part of this Agreement.

. Agreement Binding. Subject to Section 7(S), the provisions of this Agreement, and all
exhibits and documents attached or referenced herein, shall run with the land and shall
be binding upon, and shall inure to the benefit of, the Parties, their respective
representatives, successors, assigns, heirs, and estates, including all successor owners of
the real estate described in the attached Exhibit A. Every time the phrase “successors
and assigns”, or similar language, is used throughout this Agreement, it is to be
attributed the same meaning as this “Agreement Binding” provision. No special
meaning shall be attributed to any instance herein in which the name of a Party is used
without the phrase “successors and assigns”, or similar language, following immediately
thereafter, unless expressly stated otherwise.

. Termination of Agreement. This Agreement shall not be terminated except by written
agreement between DEVELOPER and CITY, subject to Section 7(L) in the event a
party to this Agreement or subsequent amendments dissolves, or ceases to exist by
some other means, without any valid successors or assigns.

. Indemnity. In addition to the indemnity obligations otherwise set forth in this Agreement
(which obligations shall survive the expiration or termination of this Agreement),
DEVELOPER agrees to defend, indemnify, and hold CITY and its respective
employees, agents, and assigns harmless from and against any and all claims, suits,
demands, penalties, court costs, attorneys’ fees, other litigation costs, demands,
penalties, judgments, actions, losses, damages, or injuries of any nature whatsoever,
whether compensatory or punitive, or expenses arising therefrom, either at law or in
equity, resulting or arising from or out of or otherwise occurring in relation to any
negligence, intentional acts, or lack of performance by DEVELOPER or
DEVELOPER’s employees, agents, contractors, subcontractors, or other representatives
in relation to this Agreement or the financing or development of the Development Area,
except to the extent such injury is caused by the gross negligence or intentional acts of
CITY. Other litigation costs, as referenced herein, shall include reasonable attorneys’
fees, consultants’ fees, and expert witness fees. Without limiting the generality of the
foregoing, such indemnity shall include and extend to any injury, loss, or damage:

(1) To any agent, employee or subcontractor of DEVELOPER or CITY occurring while
they are on any premises owned, operated, or controlled by CITY for any reason
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except to the extent such injury is caused by the gross negligence or intentional acts
of CITY;

(2) To any person resulting or arising from or out of or otherwise occurring from
either a construction contract entered into by DEVELOPER under the terms of
this Agreement or DEVELOPER on behalf of CITY;

(3) To any person resulting or arising from or out of or otherwise occurring from a
breach of any contract, covenant, representation, or warranty made by
DEVELOPER in this Agreement;

(4) To CITY resulting or arising from or out of or otherwise occurring from this
Agreement and the construction, financing, and installation of the Private
Improvements or any Public Improvements; and

(5) To any person resulting or arising from such person’s use or occupancy of any
part of the Development Area, including any Private Improvements or any Public
Improvements, to the extent that such injury, loss, or damage is caused by the
negligent act, error, or omission of DEVELOPER, lack of performance of the
terms of this Agreement, or agreement entered into by DEVELOPER in
furtherance of this Agreement.

. Assignment. Neither this Agreement nor any obligations hereunder shall be assigned
without the express written consent of CITY, which may be withheld in CITY’s sole
discretion.

. No Waiver of Regulations. None of the foregoing provisions shall be construed to imply
any waiver of any provision of the zoning or planning requirements or any other section
of the Papillion Zoning Code or other Ordinances.

. No Continuing Waivers. A waiver by any Party of any default, breach, or failure of
another shall not be construed as a continuing waiver of the same or of any subsequent
or different default, breach, or failure.

. Severability. In the event that any provision of this Agreement proves to be invalid,
void, or illegal by a court of competent jurisdiction, such decision shall in no way affect,
impair, or invalidate any other provisions of this Agreement, and such other provisions
shall remain in full force and effect as if the invalid, void, or illegal provision was never
part of this Agreement.

Governing Law. The Parties to this Agreement shall conform to all existing and
applicable CITY ordinances, resolutions, state and federal laws, and all existing and
applicable rules and regulations. Any dispute arising from this contractual relationship
shall be governed solely and exclusively by Nebraska law except to the extent such
provisions may be superseded by applicable federal law, in which case the latter shall

apply.
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J. Forum Selection and Personal Jurisdiction. Any lawsuit arising from this contractual
relationship shall be solely and exclusively filed in, conducted in, and decided by the
state or county courts located in Sarpy County, Nebraska or the U.S. District County
located in Omaha, Nebraska, as appropriate. Accordingly, the Parties also agree to
exclusive personal jurisdiction in said state and county courts located in Sarpy County,
Nebraska or the U.S. District Court located in Omaha, Nebraska, as applicable.

K. Entire Agreement. This Agreement and all exhibits and documents attached or
referenced herein, which are hereby incorporated and specifically made a part of this
Agreement by this reference, express the entire understanding and all agreements of the
Parties. Specifically, this Agreement supersedes any prior written or oral agreement or
understanding between or among any of the Parties, whether individually or collectively,
concerning the subject matter hereof.

L. Modification by Agreement. This Agreement may be modified or amended only by a
written agreement executed by all Parties. In the event a party to this Agreement or
subsequent amendments dissolves, or ceases to exist by some other means, without
any valid successors or assigns, said party shall be considered to be without signing
authority and the signature of said party shall not be required in order to validly
execute subsequent modifications or amendments to this Agreement. Any
modifications to this Agreement must cause this Agreement and all performance
obligations hereunder to conform to the requirements of any applicable laws, rules,
regulations, standards, and specifications of any governmental agency with jurisdiction
over any such matter, including any amendment or change thereto, without cost to
CITY, unless all other Parties to this Agreement have been dissolved or cease to exist, as
provided herein.

M. Notices, Consents, and Approvals. Unless expressly stated otherwise herein, all
payments, notices, statements, demands, requests, consents, approvals, authorizations, or
other submissions required to be made by the Parties shall be in writing, whether or not
so stated, and shall be deemed sufficient and served upon the other only if sent by
United States registered mail, return receipt requested, postage prepaid and addressed as
follows:

For DEVELOPER: OBC, LLC
Attn: Ronda Bayer, Esq.
5600 North Highway 169
Minneapolis, MN 55428

With Copy of Notice of Breach or Default to:

Fredrikson & Byron P.A.

Attn: John Patterson, Sue Steinwall
200 S. 6% Street, Suite 4000
Minneapolis, MN 55402



For CITY: City Clerk
City of Papillion
122 East Third Street
Papillion, NE 68046

Such addresses, names, or titles may be changed from time to time by written notice to
all other Parties.

. No Unreasonable Withholding, Conditioning, or Delays. Unless otherwise stated herein,

the Parties shall not unreasonably withhold, condition, or delay any approvals or
consents requested by another Party.

. Related Contract(s) Voidable. No elected official or any officer or employee of CITY
shall have a financial interest, direct or indirect, in any CITY contract related to this
Agreement. Any violation of this section with the knowledge of the person or
corporation contracting with CITY shall render such contracts voidable by the Mayor
or City Council.

. Non-Discrimination. In the performance of this Agreement, the Parties, their agents,
contractors, subcontractors, and consultants shall not discriminate, or permit
discrimination, against any person on account of disability, race, color, sex, age, political
or religious opinions or affiliations, or national origin in violation of any applicable
laws, rules, or regulations of any governmental entity or agency with jurisdiction over
any such matter.

. Headings. The section headings appearing in this Agreement are inserted only as a
matter of convenience and in no way define or limit the scope of any section.

. Counterparts. This Agreement may be signed in counterparts, each of which shall be
deemed an original and all of which when taken together shall constitute one instrument.

. Effectiveness. CITY hereby acknowledges that DEVELOPER, as of the time of this
Agreement’s execution, does not own fee title to the property described in Exhibit A.
Once executed, the effectiveness of this Agreement to bind DEVELOPER and the
Development Area is contingent solely and exclusively upon the DEVELOPER
acquiring fee simple title to the Development Area and recording of the Final Plat;
provided, that nothing in this Agreement shall be deemed to obligate DEVELOPER
to so acquire the Development Area.

(Signatures on following pages.)



ATTEST: CITY OF PAPILLION, a municipal corporation of
the first class

B S

Nicole L. Brown, City Clerk cDaVEi P. Black, Mayor

CITY SEAL
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DEVELOPER

OBC, LLC,
A Minnesota limited liability company

ByW

"Miké Fiterman, President and Chief Executive Officer

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

On this : ~ day of Q\,k ,{? ol , 2018, before me, a notary public, in and
for said county and state, persopa @I ke Flterman President and Chief Executive Officer
of OBC, LLC, a Minnesota fi d hablllty company, known to me to be the identical person

who executed the above instrument and acknowledged the execution thereof be of such person’s
voluntary act and deed on behalf of said company.

/’_*7

,xa:% I\
Nota/rj Public d )




SUBDIVISION AGREEMENT
TABLE OF CONTENTS

INTRODUCTION STATEMENT
RECITALS
SECTIONS:

Definitions

Standards, Authority, and Documentation
Representations and Acknowledgements
Apportionment of Costs

Other Obligations

Outlots in Private Ownership
Miscellaneous

e e R B T N

EXHIBITS:

Plat Legal Description with Metes and Bounds
Final Plat
Streets and Walks

QW >



Exhibit A
LEGAL DESCRIPTION WITH METES AND BOUNDS
LOT 2, OXBOW WAY

A TRACT OF LAND CONTAINING ALL OF LOT 2, OXBOW WAY REPLAT 1, A
PLATTED AND RECORDED SUBDIVISION IN SARPY COUNTY, NEBRASKA, AND A
PART OF TAX LOT 2, ALL LOCATED IN THE EAST HALF OF THE NORTHWEST
QUARTER OF SECTION 2, TOWNSHIP 13 NORTH, RANGE 11 EAST OF THE 6TH
P.M., SARPY COUNTY, NEBRASKA, BEING MORE PARTICULARLY DESCRIBED
AS FOLLOWS;

COMMENCING AT THE SOUTHEAST CORNER OF SAID NORTHWEST QUARTER;
THENCE ON THE SOUTH LINE OF SAID NORTHWEST QUARTER ON AN
ASSUMED BEARING OF S86°52'13"W, 50.00 FEET TO THE POINT OF BEGINNING;
THENCE CONTINUING ON SAID SOUTH LINE OF THE NORTHWEST QUARTER
S86°52'13"W, 653.74 FEET; THENCE N14°19'44"W, 342.17 FEET; THENCE
N05°03'57"W, 904.71 FEET TO THE SOUTHWEST CORNER OF SAID LOT 2;
THENCE ON THE WEST LINE OF SAID LOT 2 N10°14'34"W, 167.21 FEET TO THE
NORTHWEST CORNER OF SAID LOT 2; THENCE ON THE NORTH LINE OF SAID
LOT 2 N86°21'33"E, 758.90 FEET TO THE NORTHEAST CORNER OF SAID LOT 2,
SAID CORNER ALSO BEING THE WEST RIGHT-OF-WAY LINE OF 150TH STREET;
THENCE ON SAID WEST RIGHT-OF-WAY LINE OF 150TH STREET S03°3827"E,
1412.60 FEET TO THE POINT OF BEGINNING.

SAID TRACT OF LAND CONTAINS A CALCULATED AREA OF 1,015,645.01
SQUARE FEET OR 23.316 ACRES MORE OR LESS.
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